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RECENT DECISIONS. 

Denton D. Robinson, Editor-in-Gharge. 
Edward I. Devlin, Jr., Associate Editor. 

Agency — Innocent Misrepresentation — Rescission op Sale. — The 
plaintiff, intending to lease the defendant's apartment, was induced to 
purchase the furniture therein by a false, though innocent, representa- 
tion of the defendant's real estate agent as to the respectability of 
the premises. The defendant himself knew the apartment had a bad 
reputation, but did not even know the representation had been made. 
Held, the purchaser is entitled to rescission. Gibson v. Gottingham 
(1916) 32 D. L. R. 213. 

A plaintiff may obtain rescission of an executed contract, induced 
by a material false, though innocent, representation of the defendant. 
15 Columbia Law Rev. 187; Smith v. Bricker (1892) 86 Iowa 285, 53 
N. W. 250; Buchanan v. Burnett (1909) 102 Tex. 492, 119 S. W. 1141. 
And it is well settled that a contract may be rescinded if it was 
obtained by a material and fraudulent misrepresentation on the part 
of the defendant's agent. Kettlewell v. Refuge Assur. Go. [1908] 
1 K. B. 545, affd [1909]. A. O. 243; Forster v. Wilshusen (1895) 14 
Misc. 520, 35 N. T. Supp. 1083. In such a case, the courts have gone 
even further and held the defendant in an action of deceit. Barwich 
v. English Joint Stock Bank (1867) L. R. 2 Ex. 259; Bowmen v. 
Finucane (1912) 205 N. T. 251, 98 N. E. 391; Burdick, Torts (3rd ed.) 
§ 461. Remembering that in an action for rescission only misrepresen- 
tation need be proved, see Beery v. Peek (1889) 14 A. C. 337, 359, 
whereas in deceit bad faith is of the essence, the doctrine of the instant 
case seems sound. Wilson v. Carpenter (1895) 91 Va. 183, 21 S. E. 243. 
On principle, the defendant should not be allowed to keep the benefits 
of a contract obtained by the false representation of his agent, acting 
in the scope of his implied authority to make representations as to 
the state of the property. The case of Oornfoot v. Fowke (1840) 6 M. 
& W. 358, apparently contra, turned on a point of pleading and has 
not been followed. See National Exchange Go. v. Brew (1855) 32 
L. & Eq. 1, 14; Fitzimmons v. Joslin (1849) 21 Vt. 129, 140. 

Appeal and Error — Effect of Stipulation Admitting Foreign Law 
Without Proof. — The defendant, sued in Washington for injuries suf- 
fered in Idaho, stipulated that the law of Idaho should be considered 
in evidence without proof. The trial judge charged that under the 
law of Idaho the plaintiff could recover. Pending the appeal, the court 
of Idaho reversed itself. Held, the defendant was not precluded by 
his stipulation from attacking as error the charge of the trial court 
on the Idaho law. Bogitch v. Potlatch Lumber Go. (Wash. 1916) 161 
Pac. 487. 

In order to facilitate the administration of justice stipulations made 
by an attorney in the conduct of a case are binding upon the client, 
IB. Steel Go. v. Warras (1909) 141 Wis. 119. 123 N. W. 656, unless 
they are the result of fraud, accident, or mistake, see pi. Steel Go. 
v. Warras, supra, or clearly beyond the attorney's authority. Schaefer 
v. Schoenborn (1905) 94 Minn. 490, 103 2*. W. 501. Due to his exclu- 
sive control over matters of procedure an attorney may make a stipu- 
lation relating to the pleadings, Morris v. Press Pub. Go. (1904) 98 
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App. Div. 143. 90 N. T. Supp. 673; Brown v. Spiegel (1909) 156 Mich. 
138, 120 N. W. 579, or providing for the introduction of competent 
evidence without formal testimony, Holmes v. State (1908) 82 Neb. 406, 
118 N. W. 99, or agreeing that one suit shall abide the result of another 
involving the same questions of law and fact. Brown v. Arnold (8 
C. C. A. 1904) 131 Fed. 723; Commercial etc. Assur. Oo. v. Oliatta- 
hoochee Lumber Go. (1908) 130 6a. 191, 60 S. E. 554. Even the client 
himself cannot stipulate upon a subject within the scope of the attor- 
ney's authority. Bonnifield v. Thorp (D. O. 1896) 71 Eed. 924; 
Crescent Canal Co. v. Montgomery (1899) 124 Gal. 134, 56 Pac. 797. 
Though the attorney's control of the remedy is complete the cause 
of action itself in the client's hands, see Bonnifield V. Thorp, supra, 
and the attorney cannot waive the substantial rights of the client 
by stipulation or otherwise. Lytle v. Crawford (1902) 69 App. Div. 
273, 74 N. Y. Supp. 660; Pomeroy v. Prescott (1910) 106 Me. 401, 76 
Atl. 898. Since suitors should never be prejudiced by the mistakes of 
officers of the court, Neele v. Berryhill (N. Y. 1849) 4 How. Pr. *16, 
the principal case is correct in holding that the stipulation did not 
prevent the appellate tribunal from considering any errors of the 
trial judge in interpreting the lex loci. Of. Marvin v. Blachman 
(1902) 108 La. 426, 32 So. 452. 

Bailment— Wrongful Pledge of Client's Stock by Stock Broker — 
Equity. — Stock brokers hypothecated for a general indebtedness to 
defendant bank securities of plaintiff which they had no right to 
hypothecate, together with securities of others which they had the 
right to hypothecate. Held, when plaintiff's securities have been 
sold she is entitled to priority over the owners of the other securities 
in the balance remaining after the debt has been paid. Gouert v. 
Mechanics' & Metals Nat. Bank (App. Div. 1917) 163 N. Y. Supp. 311. 
While an owner leaving stock with another may under certain 
circumstances be estopped from asserting title against a pledgee parting 
with value on the faith of the apparent ownership of the bailee, King 
v. Mellon Nat. Bank (1910) 227 Pa. 22, 75 Atl. 832, the owner is 
entitled to the stock as against everyone but the pledgee, Matter of Mills 
(1908) 125 App. Div. 730, 110 N". Y. Supp. 314, and the latter no 
longer has any lien after his debt is paid. In re Mclntyre & Co. (2 
C. C. A. 1910) 181 Fed. 955. If the owner of stock wrongfully pledged 
should notify the pledgee of his rights, he would then stand as a 
simple surety for the payment of the loan, Smith V. Savin (1894) 141 
N. Y. 315, 36 N. E. 338, and he may demand that the proceeds of 
the stock rightly pledged be applied to the discharge of the pledge 
before he shall be called upon to bear a burden imposed upon his 
property by the wrongful act of his bailee. Skiff v. Stoddard (1893) 
63 Conn. 198, 231, 26 Atl. 874, 885. Nor does the fact that the pledgee 
did not do this change the legal rights of the parly, Matter of Mills, 
supra: the rights of the owner of the stock wrongfully hypothecated 
are superior to those of the claimants whose stock was rightly hypothe- 
cated, In re Ennis (2 C. C. A. 1911) 187 Fed. 720, and this right of 
priority ought to follow the proceeds of the securities. Sillcocks v. 
Gallaudet (1892) 66 Hun 522, 21 N. Y. Supp. 552. In other words, 
the parties whose securities were pledged without right are subrogated 
to the rights of the brokers against the other claimants. In re Ennis, 
supra, p. 722, n. 1. The decision in the principal case seems to be 
a correct application of the doctrine of marshaling, by which a person 
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having two funds to satisfy his demands is prevented from disappoint- 
ing, by his election, a party having but one fund. Pomeroy, Eq. Jur. 
§ 1414; Bank of Commerce v. First Nat. Bank (1898) 150 Ind. 588, 
50 N. E. 566; Gollerd v. Tully (1910) 77 N. J. Eq. 439, 77 Aft 1079. 

Bankruptcy — Discharge — Fraudulent Transfer to a Corporation. — 
An insolvent debtor organized a corporation to which he transferred 
the more profitable of his stores in return for nearly all of the stock, 
which, after he had filed his petition, he voluntarily delivered to his 
trustee in bankruptcy. Held, the transfer of property to the corpora- 
tion was void since it fraudulently delayed creditors. In re Brans 
(D. 0. S. D. N. Y. 1916) 237 Fed. 139. 

"When a debtor transfers his assets to a corporation in return for 
all or nearly all of the stock the transaction is not necessarily a fraud 
on creditors, Gardner v. Haines (1905) 19 S. D. 514, 104 N. W. 244; 
Densmore Oomm. Co v. Shong (1898) 98 "Wis. 380, 74 W. W. 114, for a 
"bona fide transfer of property leaves the debtor in possession of stock 
equivalent in value to the properly transferred. Baker v. Naglee (1887) 
82 Va. 876, 1 S. E. 191; Scripps v. Crawford (1900) 123 Mich. 173, 81 
N". W. 1098. Even where the debtor is insolvent the delivery of his 
assets to a corporation in exchange for stock, if made in good faith, is 
not void, Kingman & Co. v.'Mowry (1899) 182 HI. 256, 55 F. E. 330; 
Troy v. Morse (1900) 22 Wash. 280, 60 Pac. 648, and in jurisdictions 
where preferences are allowed the assignment of stock received to 
favored creditors, if made without fraud or collusion, is valid. Haring 
v. Hamilton (1900) 107 Wis. 112, 82 N. W. 698; Troy v. Morse, supra. 
When, however, the transaction is in fact fraudulent, the transfer of 
property is void as to creditors, Bradshaw v. Halpin (1904) 180 Mo. 
666, 79 S. W. 685, and creditors need not rely solely on the stock in the 
debtor's possession, but may proceed directly against the property 
fraudulently conveyed. Buchwalter v. Whipple (1902) 115 Ga. 484, 
41 S. E. 1010; Colorado, etc. Co. v. Acres Oomm. Co. (1902) 18 Colo. 
App. 253, 70 Pac. 954. This result does not disregard the separate ex- 
istence of the corporation, see Glenn, Creditors' Eights & Remedies 
§ 105, but merely declares that the conveyance to it is void and the 
corporation survives. See Bennett v. Minott (1896) 28 Ore. 339, 44 
Pac. 288. The facts found in the principal case seem to warrant the 
court in holding the transfer void. 

Carriers — Contract Duty to Supply Passengers With Seats. — Plain- 
tiff refused to pay his fare on a ear because he could find no seat. 
Defendant's conductor ejected him in a reasonable place with no undue 
violence. Held, plaintiff cannot recover for the ejection. Bossman v. 
Georgia By. & Power Co. (Ga. 1916) 91 S. E. 90. 

The little law on this subject is very unsatisfactory. It has been 
held that the contract for transportation entered into by the carrier 
includes a contract to provide a seat ; and that unless such seat is pro- 
vided, the passenger may leave the car at a reasonable locality and sue 
the carrier for breach of its contract to convey him and to provide a 
seat; see St. Louis etc. By. v. Leigh (1885) 45 Ark. 368; Davis v. Kan- 
sas City etc. B. B. (1873) 53 Mo. 317; or he may surrender the fare 
and sue thereafter for the breach. Cave v. Seaboard Air Line (1912) 
94 S. C. 282, 77 S. E. 1017. But obviously the passenger cannot ac- 
cept the transportation and repudiate his obligation to pay, on the 
ground that no seat has been provided Davis v. Kansas City etc. B. B., 
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supra; St. Louis etc. By v. Leigh, supra. Upon refusal to surrender 
the fare the passenger must leave the train at the first reasonable place; 
and not until his failure to do so does' he become a trespasser liable to 
be ejected at any unreasonable place that is safe. Hardenbergh v. St. 
P. etc. By. (1888) 39 Minn. 3, 38 N. W. 625. It would seem, however, 
from a practical viewpoint, that the carrier's obligation to provide a 
seat is not an unqualified one, and it has been held that where an un- 
expected emergency occurs, the company will be excused from its duty 
to provide reasonable accommodations, including seats. Van Anda v. 
Northern Nav. Go. (7 0. 0. A. 1901) 111 Fed. 765; see Gave v. Sea- 
board Air Line, supra; Hardenbergh v. St. P. etc. Ry., supra. Further- 
more where the passenger knew at the time the contract was made 
that there were no seats to be had, there are dicta to the effect that 
the obligation as to seats is waived; see Gave v. Seaboard Air Line, 
supra; but since a promissory obligation cannot be waived in such man- 
ner, a better basis for such view would seem to be that a promise to 
supply a seat was never made to the passenger. In the principal case, 
the action was brought for the ejection itself which had occurred at a 
reasonable place, but it would seem that had it been brought on the 
contract obligation and had the circumstances been such that a rea- 
sonable man might not have known that no seats were to be had, a 
recovery might have been allowed. See St. Louis etc. By. v. Leigh, 
supra. 



Carriers—Demurrage— Uniform Demurrage Code— Private Cars. — 
Plaintiff in error contests a demurrage charge on its private cars 
standing on a switch leading to its warehouse. Held, the charge was 
proper under the Uniform Demurrage Code, as the switch was not in 
fact a private track, despite the stipulation of the parties to that effect. 
Swift & Go. v. Hocking Valley By. (1917) 37 Sup. Ct. 298. 

The language of the Uniform Demurrage Code includes private 
cars and since the purpose of demurrage is to force the cars back into 
use, this regulation has been upheld as preventing the available supply 
of cars from varying as private cars are released or withheld, Proctor 
& Gamble Go. v. United States (Commerce Ct. 1911) 188 Fed. 221, 
227, and thus carrying out the spirit and purpose of the demurrage 
rule. National Befining Go. v. St. Louis I. M. & S. By. (6 C. C. A. 
1916) 237 Fed. 347. Cars thus rented by shippers are to be regarded 
as part of the equipment of the road, State v. 0. N. 0. & T. P. By. 
(1890) 47 Oh. St. 130, 140, 23 N". E. 928, 931; Pa. B. B. v. Waverly 
Oil Works Co. (1914) 58 Pa. Super Ct. 154, for the shipper cannot 
both letthe cars to the railroad for the purpose of transporting his 
commodity and hold them for purposes of storage. National Befining 
Co. v. St. Louis I. M. & S. By., supra. Nor can the carrier give the 
owner of the car any advantage as a shipper which he would not have 
if the car were owned by another, for that would be unjust discrimina- 
tion, State v. G. N. 0. & T. P. By., supra; see National Befining Go. 
v. St. Louis I. M. & S. By., supra, and it has been said that one of 
the oifices of a demurrage charge is to assist in lessening the ad- 
vantage which large shippers might have over those of smaller facili- 
ties. See St. Louis I. M. & S. By. v. National Befining Go. (D. 0. 
1915) 226 Fed. 357. Hence, the courts have upheld demurrage charges 
on such private cars standing on a side track owned by the railroad 
and subject to its control but in fact used exclusively for the shipper's 
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business. Norfolk & Western By. v. Swift & Co. (1914) 56 Pa. Super. 
Ot. 471, and even on private cars standing on private tracks, Proctor 
& Gamble Oo. v. United States, supra, affirming 19 I. C. 0. 556; 
ef. Pa. B. B. v. Waverly Oil Works Co., supra, though it is doubtful 
if this would apply to a case where the railroad pays nothing for the 
use of the cars. Gf. State v. 0. N. 0. & T. P. By., supra. The deci- 
sion in the principal case, however, goes on the ground that the cars 
were on a track belonging to the railroad, the court disregarding the 
stipulation of the parties that this was a private track for the reason 
that it decides only real controversies and will not pass on moot or 
fictitious cases. United States v. Hamburg-American Oo. (1916) 239 
U. S. 466, 36 Sup. Ct. 212. 

Chattel Mortgages — Mortgagor's Eight to Sell — Mortgagee's 
Right of Action for Impairment of Mortgaged Security. — The 
mortgagee sued for damages for the impairment by the mortgagor of 
his chattel mortgage security by a sale of the chattels before the 
mortgage debt was due. Held, since there was no evidence that the 
debtor was insolvent and there was evidence as to the purchasers 
against whom the mortgagees might have proceeded, the plaintiff has 
sustained no injury for which he can recover. Norton v. Shields 
(App. Div. 4th Dept. 1916) 161 N. T. Supp. 880. 

Though a chattel mortgage given as security vests a defeasible 
legal title in the mortgagee, the mortgagor rightfully in possession 
still has such a substantial legal interest in the chattels that before 
default he may sell his interest or it may be seized on execution 
against him; but a purchaser at such a sale takes only the interest 
which the vendee had. Martin v. Lewinshi (1900) 54 App. Div. 573, 
66 N. Y. Supp. 995; Gorrigan v. Sammis (1909) 65 Misc. 473, 120 
N. Y. Supp. 69; see Moore v. Prentiss etc. Oo. (1892) 133 N. T. 144, 
148, 30 N. E. 736; Griffin & Curtis, Chattel Mortgages, 3, 4. Hence, 
the mortgagee has against the purchaser the same remedies on the 
mortgage as he had against the mortgagor. See Hathaway v. Bray- 
man (1870) 42 N. Y. 322; Hamill v. Gillespie (1872) 48 N. T. 556; 
Martin v. Lewinshi, supra. But in such a sale if the articles are 
dispersed and scattered so that the mortgagor is unable to follow 
them, he has sustained an injury to his security for which he may 
recover damages. Lathrop v. Twelfth Ward Bank (1911) 146 App. 
Div. 567, 131 N. T. Supp. 314; see Manning v. Monaghan (1861) 23 
N. Y. 539, 545; Carpenter v. Simmons (1863) 28 How. Pr. 12; cf. 
Tan Pelt v. McGraw (1850) 4 N. Y. 110. Upon default in payment 
of the mortgaged debt the mortgagee's title becomes absolute so that 
he may maintain any possessory action. Hall v. Sampson (1866) 35 
N. Y. 274; Manchester v. Tibletts (1890) 121 N. Y. 219, 24 N. E. 
304; Fidelity Loan Ass'n. v. Connolly (1905) 92 ~N. Y. Supp. 252; 
but see Matter of Moss v. Lightfine (1908) 60 Misc. 62, 111 KT. Y. 
Supp. 675. There then remains in the mortgage debtor only an equity 
of redemption which cannot be taken on execution, Leadbetter v. 
Leadbetter (1891) 125 N. Y. 290, 26 N. E. 265; Graft v. Brandow 
(1901) 61 App. Div. 247, 70 N. Y. Supp. 364, but which the mortgagor 
may convey. Tremaine v. Mortimer (1891) 128 N. Y. 1, 27 N. E. 
1060; Curtis &. Griffen, op. cit. 127. The court in the principal case, 
applying these principles, was correct in denying relief, for the plain- 
tiff was able to follow the chattels into the hands of the purchasers, 
and hence, his security was not impaired. 
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Constitutional Law — Due Process— Error op State Court. — The 
Supreme Court of North Dakota made an alleged erroneous decision 
applying its own law to a suit for the cancellation of an executory 
contract to sell land situated in that state, which was made in another 
state, and there to be performed. Held, no denial of due process can 
be predicated upon the failure of a state court to apply the proper law 
to the case. Kryger v. Wilson (1916) 37 Sup. Ct. 34. 

Although the courts have consistently refused to define "due pro- 
cess" in express terms, it is well settled that the mere misconstruction 
by a state tribunal of its own law does not constitute a denial of due 
process. Patterson v. Colorado (1907) 205 U. S. 454, 27 Sup. Ct. 556. 
The rule should be the same as to foreign law, since its applicability 
and interpretation is the proper function of the local court. Finney 
v. Quy (1903) 189 U. S. 335, 23 Sup. Ct. 558. The principal reason for 
not extending the due process clause to errors of the state courts is 
the inexpediency of thus opening the federal courts to every disap- 
pointed suitor. Tracy v. Qinzlerg (1907) 205 U. S. 170, 27 Sup. Ct. 
461. Whether under any circumstances a decision may be so grossly 
erroneous as to constitute a denial of due process, cannot be considered 
as conclusively decided. It has been intimated that the lower court 
must be impartial and mentally competent, cf. Jordan v. Massachu- 
setts (1912) 226 U. S. 167, 176, 32 Sup. Ct. 651, and free from intimi- 
dation. See Frank v. Mangum (1915) 237 U. S. 309. 35 Sup. Ct. 582. 
A line of cases involving condemnation proceedings has laid down the 
rule that an absolute disregard of the complainant's rights may raise 
a question under the Fourteenth Amendment. Chicago etc. B. B. v. 
Chicago (1897) 166 U. S. 226, 17 Sup. Ct. 581; McGovern v. New York 
(1913) 229 U. S. 363, 33 Sup. Ct. 876; Myles Salt Co. v. Iberia Drain- 
age Dist. (1916) 239 U. S. 478, 36 Sup. Ct. 204. Although this doc- 
trine might be extended to cases between individuals, 2 Willoughby, 
Constitutional Law §472; 3 Illinois Law Kev. 195, the condemnation 
cases can be distinguished as involving another distinct element of 
due process, i. e., the right to just compensation for the taking of pri- 
vate property. Furthermore, the same practical reason which has been 
given in the case of ordinary mistake applies with equal force to the 
case of gross error. 

Constitutional Law — Due Process — Service— Absent Resident De- 
fendant. — The defendant left Texas with intent to establish a resi- 
dence elsewhere. After his departure, but before the establishing of 
the new residence, the plaintiff brought suit on a note. The only serv- 
ice was by publication. Held, judgment rendered thereon is void for 
want of due process. McDonald v. Mabee (IT. S. Sup. Ct., Oct. Term, 
1916, No. 135, decided March 6, 1917). 

Since Pennoyer v. Neff (1877) 95 U. S. 714, it has been generally 
conceded that a personal action against a non-resident defendant, ren- 
dered upon constructive or substituted service or actual service outside 
the state, is void. Biverside etc. Mills v. Menefee (1915) 237 U. S. 189, 
35 Sup. Ct. 579; Long v. Home Ins. Co. (1894) 114 N. C. 465, 19 S. E. 
347. For a non-resident defendant, when beyond the territorial limits 
of the state, is not amenable to its process. Pennoyer v. Neff, supra; 
Schwinger v. Eickok (1873) 53 N. T. 280; cf. McEwan v. Zimmer 
(1878) 38 Mich. 765. In the case of a resident defendant, however, 
constructive or substituted service, if reasonably certain to give the 
defendant notice, is valid. Town of Hinckley v. Kettle Biver B. B. 
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(1897) 70 Minn. 105, 72 IT. W. 835; Ward Lumber Co. v. Henderson- 
White Mfg. Co. (1907) 107 Va. 626, 59 S. W. 476. Moreover, a resi- 
dent defendant, since he owes allegiance to the laws of Ms state, may 
be served, even though temporarily absent from the state, by leaving 
a copy at his residence, Huntley v. Baiter (1884) 33 Htm. 578; Sturgis 
v. Fay (1361) 16 Ind. 429; contra, Amsbaugh v. Exchange Bank (1885) 
33 Kan. 100, 5 Pac. 384; cf. Feighan v. Sobers & Son (1913) 84 N. J. 
L. 575, 87 Atl. 636, or by publication. Fernandez v. Casey & Swasey 
(1890) 77 Tex. 452, 14 S. W. 149; see Henderson v. Staniford (1870) 
105 Mass. 504; contra, Be la Montanya v. De la Montanya (1896) 112 
Oal. 101, 44 Pac. 345. The same on principle should be true in the 
case of actual service on the absent resident defendant, 11 Columbia 
Law Eev. 352, though such a service of process has been held invalid. 
Baher v. Baher (1911) 150 Iowa 511, 129 IT. W. 494. The court, in 
the instant case, in reaching its conclusion, does not deny a state's 
right to proceed against an absent resident defendant after constructive 
or substituted service. It merely insists that the particular form of 
such service be calculated reasonably to accomplish the purpose of 
service — the giving of notice. 

Constitutional Law — Reciprocal Legislation. — A Kentucky statute 
prescribed toll rates for foot passenger travel on the defendant's inter- 
state bridge. Semble', had there been reciprocal legislation between 
Kentucky and Ohio in regard to toll rates, such statutes would have 
been valid and enforceable. Broadway & Newport Bridge Co. v. Com- 
monwealth (Ky. 1917) 190 S. W. 715. 

Although the general principle that legislative powers cannot be 
delegated is clear, Cooley, Constitutional Limitations (7th ed.) 163, 
yet the legislature may pass acts to take effect upon the happening of 
some future event, which in the judgment of the legislature affects the 
expediency of the law. C. W. & Z. B. B. v. Commissioners (1852) 1 
Oh. St. 77, 82; cf. Barto v. Himrod (1853) 8 N. T. 483. The contin- 
gency must be fair and equal and not so disconnected from the enact- 
ment as to be arbitrary. State v. Carher (1854) 26 Vt. 357. Such 
legislation is in theory to be distinguished from legislation which is 
effective at once but whose application is limited and governed by the 
existence or non-existence of certain facts. Cf. People v. Fire Ass'n 
of Philadelphia (1883) 92 IT. Y. 311; Home Ins. Co. v. Swigert (1882) 
104 HI. 653. It is valid because it is regarded as complete when it has 
passed through the necessary constitutional formalities and only its 
operation is contingent. Locke's Appeal (1873) 72 Pa. 491. Recip- 
rocal legislation, that is, legislation by one state to be operative upon 
the certification of the fact that another state or states have enacted 
exactly the same legislation, would seem to be but a form of contingent 
legislation and therefore valid. Such reciprocal enactments are in force 
to-day. 25 Political Science Quarterly 435. As to the suggestion that 
such legislation might empower the states to regulate tolls on inter- 
state bridges, see Covington etc. Go. v. Kentucky (1894) 154 IT. S. 204, 
222, 14 Sup. Ct. 1087, since it appears that such state legislation ought 
in all events to be allowed in regard to traffic from the state attempt- 
ing to regulate, and since legislation as to traffic to said state would be 
invalid as a usurpation of lie jurisdiction of another state, 17 Colum- 
bia Law Rev., 338, it is difficult to see how reciprocal legislation 
could effect the constitutionality of such state enactments. However, 
as a means of avoiding confusion due to diversity of rates, such legis- 
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lation is commendable. Moreover, where the courts conclude that be- 
cause of confusion due to diverse rates, legislation such as that in the 
instant case is invalid, reciprocal legislation, which eliminates such 
confusion, might render the enactments valid. 

Criminal Law — Seditious Libel — Intention. — In a prosecution for 
seditious libel brought under Grim. Code Sask. § 132, the trial court 
refused to charge in any way with regard to the accused's intention. 
On appeal, held, a new trial must be granted since the jury must find 
for a conviction that the accused was guilty of a seditious intention. 
Bex v. Giesinger (Sask. 1916) 32 D. L. R. 325. See Notes, p. 432. 

Equitable Conversion — Lease With Option to Purchase — Rescission 
After Death of Vendor. — A testator leased land, giving an option to 
purchase. After his death the lessee exercised the option. Held, the 
exercise of the option did not work an equitable conversion as of the 
date when the lease was executed, and the devisees of "all tie testator's 
real estate" were entitled to the purchase money. Ingraham v. Chand- 
ler (Iowa, 1917) 161 N. W. 434. 

A testator leased land to one M. with an option to purchase on giv- 
ing notice, with the proviso that the lessor might re-enter under cer- 
tain conditions before payment of the purchase price and terminate 
the lessee's right to purchase. After the testator's death, M. gave the 
required notice, but before payment the trustees of the testator re- 
entered under the agreement, and the contract was not enforced. Held, 
the giving of notice effected a conversion of the property, which must 
be considered once for all a part of the testator's personal estate. In re 
Blake [1917] 1 Oh. 18. See Notes, p. 430. 

Evidence— HoMicrDE— Declaration of Intention. — The declaration of 
the deceased that she could not go out with the witness on the night of 
the homicide because she thought the defendant was coming to see 
her, held, admissible to show that the deceased intended to meet the 
defendant. State v. Farnam (Ore. 1916) 161 Pac. 417. 

Evidence of intention to do an act is some evidence that the act 
was done. State v. Mortensen (1903) 26 Utah 312, 333, 73 Pac. 562.; 
Landon v. Preferred etc. Co. (1899) 43 App. Div. 487, 60 N. T. Supp. 
188, afPd. 167 N. T. 577; 1 Wigmore Evidence, §104. Declarations 
of intention are held admissible by some courts if the statement can 
be considered a part of the res gestae, Burton v. State (1895) 107 Ala. 
68, 73, 18 So. 240; People v. Atwood (1915) 188 Mich. 36, 51, 154 N. W. 
112, 117, and where the words do not satisfy the requirements of that 
doctrine, they are excluded. Chicago etc. B. B. v. Chancellor (1897) 
165 HI. 438, 441, 46 N. E. 269; State v. Fitzgerald (1895) 130 Mo. 407, 
428, 32 S. W. 1113. The better view, however, and the one now held in 
most jurisdictions, is that there can be no better proof of intention 
than a person's own reasonably contemporary statement of his pur- 
pose made under normal circumstances, and evidence of such a decla- 
ration is admitted under an exception to the hearsay rule. Common- 
wealth v. Trefethen (1892) 157 Mass. 180, 185, 31 N. E. 961; Matthews 
V. Great Northern By. (1900) 81 Minn. 363, 84 N. W. 101; Mutual 
etc. Co. v. Eillmon (1892) 145 IT. S. 285, 295, 12 Sup. Ct. 909. The 
court in the principal case lays down the sound rule, for the statement 
by the deceased is admissible to show that she intended to await the 
defendant. It should be remembered, however, in considering the 
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value of this testimony as tending to prove that the parties did meet, 
that the declaration proven is admissible as an exception to the hear- 
say rule only to prove the intention of the deceased and with regard 
to the intention of the defendant it is not admissible. Gf. Common- 
wealth v. Trefethen, supra, 187, 188. 

Federal Courts — Witnesses — Competency — Persons Convicted of 
Crime.— In a criminal action in the District Court of the United 
States sitting in the State of New York, a witness was permitted to 
testify over objection to his competency based on the ground that he 
had been convicted of forgery in New York. Held, (one judge dis- 
senting) since he had been sentenced to Elmira Reformatory, and not 
to prison, he is competent. Rosen v. United States (2 C. C. A. 1916) 
237 Fed. 810. 

At common law a conviction of treason, felony or crimen falsi 
rendered a man incompetent as a witness in any court within the 
jurisdiction. See 15 Columbia Law Eev. 467. In many of our states 
to-day such a conviction goes not to the competency of the witness, 
but merely to the weight of his testimony. 5 Chamberlayne, Evidence 
§§ 3667, 3668; N. Y. Code Civ. Proc. § 832. In civil cases in the 
federal courts by statute the rules as to the competency of witnesses 
are determined by the actual law of the state in which the court is 
sitting. 34 Stat. 618, c. 3608. But in criminal cases in federal courts 
the competency of witnesses is determined by the common law in 
existence when the state became a part of the Union. Logan v. United 
States (1892) 144 U. S. 263, 298, 12 Sup. Ct. 617; Maxey v. United 
States (8 C. 0. A. 1913) 207 Fed. 327. However, a person convicted 
in a federal court is not thereby disqualified as a witness in the courts 
of the state in which the federal court is sitting, on the ground that 
a conviction in the federal court is a conviction in a foreign jurisdic- 
tion. Samuel's Oase (1909) 110 Va. 901, 68 S. E. 222. Forgery by 
the common law in force in 1789, when New York became a part of 
the Union, was a disqualifying crime. 1 Bishop, New Criminal Law 
(8th ed.) § 974. The disqualification arises not from the punishment 
inflicted but from the judgment of conviction for the felonious crime. 
1 Bishop, op. cit. § 975; cf. People v. Lyon (1885) 99 N. Y. 210, 223, 
1 N. E. 673. The court in the principal ease was influenced by a desire 
to follow the modern trend of the law, but the sounder view is with 
the dissenting judge who insisted on applying the law as it was 
settled, without any attempt to exercise the legislative power of making 
changes. 

Insurance — Life Insurance — Presumption of Death — Limitations 
of Actions. — The assured disappeared from his home and remained 
absent and unheard of for seven years, at the end of which time letters 
of executorship upon his estate were granted. The plaintiff, benefi- 
ciary, paid the premiums during the seven years and to a suit by her 
on the policy at this time the defendant pleaded the six-year statute 
of limitations. The jury found that the assured died on the date of 
his disappearance. Seld, a jury could not have found that the as- 
sured died on the date of his disappearance, and sufficient proof of 
death could not have been made without taking advantage of the 
presumption of death arising at the end of seven years, and so the 
statute of limitations is no bar to an action at this time. New York 
Life Ins. Co. v. Brame (Mass. 1917) 73 So. 806. 
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Proof of disappearance and absence of the assured from home for 
seven years without his having been heard from is sufficient proof of 
death to support a recovery of the insurance, Miller v. Sovereign Gamp 
(1909) 140 Wis. 505, 122 IS. W. 1126; Kennedy v. Modern Woodmen 
of America (1910) 243 HI. 560, 90 N. E. 1084, though some courts 
have upheld by-laws of mutual benefit associations requiring actual 
proof of death. Kelly v. Supreme Council (1899) 46 App. Div. 79, 61 
N. T. Supp. 394; McGovern v. Brotherhood of Loco. Firemen & Engi- 
neers (1909) 31 Ohio O. O. 243. The insurer, however, may estop 
itself from relying on such a provision. Keith v. Modern Woodmen 
of America (1914) 167 Iowa 239, 149 N. W. 225. The right of the 
plaintiff to lie benefit of the seven year presumption of death, other 
evidence being insufficient, is not waived by the beneficiary's assum- 
ing that the assured was dead and stopping payments of premiums if 
the insured was found to have died within the life of the policy. Nor 
is the six-year statute of limitations a bar, as the plaintiff is not com- 
pelled to act on the evidence of death available at the disappearance 
and thereby lose the benefit of the seven year presumption. Behlmer 
v. Grand Lodge, A. 0. U. W., (1909) 109 Minn. 305, 123 N. W. 1071. 
Otherwise the insurance might be of no value to him, as in Security 
Bank v. Equitable Life Assur. Soc. (1911) 112 Va. 462, 71 S. E. 647. 

Interstate Commerce — Power of Government to Prevent Interrup- 
tion by Threatened Strike. — A nation-wide strike of railroad em- 
ployees being imminent as a result of the failure of the railroads and 
their employees to agree on mutually satisfactory terms of employment, 
Congress enacted a law, 39 Stat. 721 (1916), fixing an eight hour day 
as a standard of compensation in contracts for labor and service, cre- 
ating a board to investigate the institution and operation of an eight 
hour day on the railroads, and fixing wages pending the report of this 
board and for thirty days thereafter. Meld, four justices dissenting, 
that this act was within the powers of Congress to regulate commerce. 
Wilson v. New (1917) 37 Sup. Ct. 298. See Notes, p. 422. 

Municipal Corporations — Ordinances — Construction. — The plaintiff 
was injured because of the defendant's alleged violation of an ordi- 
nance which required that all plans for action compliant thereto should 
be "approved by the Commissioner of Public Works * * * before 
the work is undertaken". The commissioner had refused to give the 
defendant any directions, despite his seasonable application. Held, 
two judges dissenting, the commissioner's refusal excused the defend- 
ant's failure to obey the ordinance. Porter v. Municipal Gas Go. (N. 
T. Court of Appeals 1917) 56 N. T. Law Journal 2073. 

Proof of the violation of an ordinance is at least evidence of negli- 
gence in actions for negligent injuries. 3 Columbia Law Rev. 344; 7 
id. 369. Whether the ordinance has been violated, however, depends 
on the two distinct factors of when the duty to act arises, and what 
that duty is. Even though the enactment requires the doing of some- 
thing "subject to the approval of" or "as may be deemed necessary by" 
a designated official, the general rule is that the duty to act arises im- 
mediately, independently of the action of the official. Arms v. Aver 
(1901) 192 HI. 601, 61 N. E. 851; Arnold v. National Starch Go. (1909) 
194 N. T. 42, 86 W. E. 815. What that duty is depends on the nature 
of the enactment. Where a general result is to be reached which may 
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be variously consummated, so that the function of the official is merely 
to determine whether or not the required situation has been created, it 
is clearly the duty of persons coming within the purview of the enact- 
ment to accomplish that result at all events, without regard to official 
direction. Garrigan v. Stillwell (1903) 97 Me. 247, 54 Atl. 389 ; Streeter 
v. Western etc. Go. (1912) 254 HI. 244, 98 N. E. 541; but cf. Perry v. 
Bangs (1894) 161 Mass. 35, 36 H. E. 683. But where specific acts are 
to be done, the mode of whose doing must be approved by the official, 
since it would be unjust to require a person to act at his peril, the 
duty to act would seem to be satisfied in the first instance by applying 
in good faith for directions. Arms v. Ayer, supra; cf. McBichard v. 
Flint (1889) 114 N. T. 222, 21 N. E. 153. This is in accord with the 
principle that municipal ordinances should be construed reasonably, 
State v. Jar-vis (1915) 89 Vt. 239, 95 Atl. 541; 2 Dillon, Municipal 
Corporations (5th ed.) § 646, and that inconvenient results should be 
avoided, City of New York v. Fredericks (1912) 206 N". Y. 618, 100 
N. E. 419. The majority opinion in the principal case therefore seems 
decidedly preferable to the dissenting view. 



Pledges — Attachment by Pledgee of Negotiable Secubity — Rights 
of Puechasek at Execution Sale. — The defendant, induced by fraud, 
made out negotiable notes to A who indorsed them to B as collateral 
for a loan. Upon A's default, B sued A on the debt, attached the col- 
lateral notes, which had matured, and sold them on execution to the 
plaintiff, who sued thereon. Held, the pledgee waived his lien by the 
attachment, and the plaintiff, purchasing after maturity, took no lien 
rights, but only the debtor's interest, subject to the defense of fraud. 
Qault v. Wiens (Cal. App. 1916) 161 Pac. 996. 

Contrary to the rule obtaining in pledges of chattels, Jones, Col- 
lateral Securities (3rd ed.) § 603, if the pledgee of a negotiable instru- 
ment, upon default by the pledgor, sells the instrument, he becomes 
liable to the pledgor in conversion, apart from express agreement. See 
Bichardson v. Ashly (1896) 132 No. 238, 33 S. W. 806; Jones op. cit., 
§§ 651, 652. The pledgee's duty in such a case is to wait until the col- 
lateral becomes due, and then sue thereon. See Bichardson v. Ashby, 
supra; Jones, op cit., § 651. But the pledgor in the principal case, 
by not objecting to the execution sale, was held to have waived his 
rights. Whether an attachment on pledged property constitutes a 
waiver of the pledge lien is a disputed point. Some courts hold that 
the pledgee thereby waives his lien by giving up possession of the 
goods, Citizens' Bank v. Bows (1886) 68 Iowa 460, 27 N. W. 459, and 
by adopting an inconsistent remedy, Glaflin Go. v. Bretzfelder (1901) 
69 Ark. 271, 62 S. W. 905, while others have held that the lien is not 
waived, Lincoln v. Linde (1891) 27 Abb. N. C. 278, 16 N. Y. Supp. 106, 
apparently on the ground that waiver is a question of intent and that 
the intent in such cases is merely to secure an additional lien on the 
goods. Of. Lambert v. Nicklass (1898) 45 W. Va. 527, 31 S. E. 951. 
The principal case, however, may be distinguished from these cases, 
since the notes were indorsed to the creditor, thereby vesting title 
in him. It would seem that by mere attachment, the creditor could 
not revest title in the debtor, but rather would be estopped thereafter 
from setting up his own title. Of. 10 Columbia Law Rev. 561. Under 
the doctrine of title by estoppel, the purchaser would take from the 
creditor free of personal defenses such as fraud, Harrison v. Morgan- 
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Curry Go. (1914) 115 Ark. 44, 170 S. W. 578; 1 Daniel, Negotiable 
Instruments (6th ed.) § 782, since the creditor was a holder in due 
course. Farmers' Bank v. Dixon (1912) 91 Neb. 652, 136 N. W. 845. 

QUASI-CONTRACTS — RECOVERY FOR SERVICES RENDERED IN MISTAKEN 

Belief in Existence of a Status. — The defendant's intestate, fraudu- 
lently concealing the fact that he had a lawful wife living, induced 
the plaintiff to go through the form of marriage with him and to 
render household services for him. Held, she could recover the rea- 
sonable value of the services against his estate in quantum meruit. 
Sanders v. Bagan (N. 0. 1916) 90 S. E. 777. 

In general, the law will not imply a promise to pay for services 
rendered by one who, with knowledge of all the material facts, intends 
them to be gratuitous. Kansas etc. Gas Co. v. Kansas etc. Pipe-Line 
Go. (1911) 84 Kan. 778, 115 Pac. 398; Keener, Quasi-Contraots, 315 
et seq. So, domestic services are presumptively gratuitous when ren- 
dered by one member of a household for another, whether a relative 
or not. Ellis v. Baird (1903) 31 Ind. App. 295, 67 N. E. 960; Ander- 
son v. Osborn (1911) 62 Wash. 400, 114 Pac. 160. On grounds of 
public policy, the law will not imply a contract to pay for services 
rendered by a concubine which are incidental to the illicit relation- 
ship. Brown v. Tuttle (1888) 80 Me. 162, 13 Atl. 583; Vincent v. 
Moriarty (1898) 31 App. Div. 484, 52 N. T. Supp. 519. On the other 
hand, a recovery lies for services rendered under duress, Tenn. etc. 
Iron Oo. v. Butler (1914) 187 Ala. 51, 65 So. 804, or under mistake 
of fact where the defendant received the benefit of them with knowl- 
edge of the mistake. Blowers v. Southern By. (1906) 74 S. C. 221, 
54 S. E. 368; Tyra v. Oheeney (1915) 129 Minn. 428, 152 N. W. 835. 
The principal case is against the weight of authority in holding 
that one who renders services under a fraudulently induced belief 
that a legal status exists can recover the reasonable value thereof in 
quasi-contract. Gooper v. Cooper (1888) 147 Mass. 370, 17 N. E. 892; 
Payne's Appeal (1895) 65 Conn. 397, 32 Atl. 948; contra, Eickam v. 
Hicham (1891) 46 Mo. App. 496. It would seem that the plaintiff in 
the principal case did not intend to perform the household services 
for the defendant's intestate gratuitously. On the contrary, she in- 
tended to perform them only if he conferred upon her in return the 
status and privileges of a lawful wife. But admitting that she 
intended to make a gift of her services, see Payne's Appeal, supra, 
her intention becomes completely immaterial in view of the fact that 
it was induced solely by the fraud of the defendant's intestate. ^ The 
principal case is in harmony with the equitable nature of quasi-con- 
tract and is, on theory, correct Woodward, Quasi-Contracts § 184. 

Sales — Illegal Consideration — Right of Vendor to Recover Price. — 
Plaintiff sold liquors to defendant, knowing that they were to be re- 
sold in a house of ill fame within the restricted distance from a church, 
to encourage patronage of said house. In an action on a note given 
for balance due plaintiff, held, mere knowledge by the vendor that the 
purchaser intends to use the goods for an immoral or illegal purpose 
will not prevent his right to recover therefor, where he does nothing to 
aid in carrying out that purpose. Loose v. Larsen (Nev. 1916) 161 Pac. 
514. 

Where the thing sold is in itself innocent, but it is the intent of 
the buyer to put the goods to a use which is illegal, immoral or opposed 
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to public policy and the seller knowingly participates in and aids the 
buyer's wrongful purpose, it is generally held that the contract is void 
and unenforceable by either party. 2 Mechem, Sales § 1011. However, 
something more than mere knowledge by the seller of the illicit pur- 
pose and the furnishing of the material is usually required by the 
courts to defeat his right to recover on the contract. Ashford v. Mace 
(1912) 103 Ark. 114, 146 S. W. 474; Washington Liquor Qo. v. Shaw 
(1915) 38 Wash. 398, 80 Pac. 536; Anheuser-Busch Brew. Ass'n. v. 
Mason (1890) 44 Minn. 318, 46 N. W. 558; see Sill v. Spear (1870) 50 
N. H. 53; contra, Pearce v. Brooks (1866) L. E. 1 Ex. 212. Knowl- 
edge of the other's illegal object, together with retention of control 
over the goods by the vendor as in the case of conditional sale, may 
indicate an intention to aid the unlawful object or share in the bene- 
fits of the violation so as to constitute participation in an unlawful 
act and prevent recovery. Standard Furniture Qo. v. Van Alstine 
(1900) 22 Wash. 670, 62 Pac. 145; Beed v. Brewer (1896) 90 Tex. 144, 
37 S. W. 418. It seems that the court in the principal case, if it had 
been its policy to suppress the evil involved, might easily have found 
sufficient participation to defeat recovery in that the vendor furnished 
goods knowing the intended immoral use and extended credit by taking 
a note for future payment with knowledge of the illegal business to 
which he must look for his remuneration. Even though the defendant 
had a license to sell liquors on the premises, the consequences of their 
sale were immoral and contrary to the policy of the law inasmuch as 
it was for the purpose of encouraging patronage of the house of ill 
fame. Of. Pearce v. Brooks, supra; Beed v. Brewer, supra. 

Taxation — Corporation Tax — "Gross Income". — Plaintiff, a public 
waterworks company, received money from its consumers which it 
expended in making service connections and extensions. Held, such 
receipts were part of its "gross income" under the Federal Corporation 
Tax Act of August 5th, 1909, c. 6, § 38, 36 Stat. 112, as they were 
invested in permanent improvements. Union Hollywood Water Oo. v. 
Garter (9 O. C. A. 1917) 238 Fed. 329. 

While "income" is not synonymous with "receipts" in the meaning 
of the act, Sargent Land Oo. v. Von Baumbach (D. C. 1913) 207 Fed. 
423, and while ordinary current expenses may be deducted, Mutual 
Benefit Life Ins. Oo. v. Herold (D. C. 1912) 198 Fed. 199, permanent 
improvements cannot be charged against the earnings of the year. 
III. Oent. B. B. v. Interstate Commerce Commission (1907) 206 U. S. 
441, 461, 27 Sup. Ct. 700,707; City of Erie v. Erie Oas & Mineral Oo., 
(1908) 78 Kan. 348, 97 Pac. 468. As such betterments represent an 
addition to capital, they may well be regarded as a part of the net 
earnings. See Coal & Coke By. v. Conley & Avis (1910) 67 W. Va. 
129, 193, 67 S. E. 613, 641; Grant v. Hartford & N. H. B. B. (1876) 93 
U. S. 225. Yet the Railroad Commission of California, where this 
case arose, has refused to include meters and service connections, paid 
for by consumers, in the valuation of the water company's plant on 
which it is entitled to earn a fair return, City of Eagle Bock v. Eagle 
Bock Water Oo. (1913) 3 Cal. E. E. Comm. 1054, intimating that 
such connections are the property of the consumers paying for them. 
Granada Park Water Committee v. San Gabriel Valley Water Co. 
(1915) 8 Cal. E. E. Comm. 481, 487. If that is true, money so ex- 
pended ought not to be taxed as income of the company, for it results 
in no addition to its wealth. The Supreme Court of Wisconsin, though 
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recognizing service pipes paid for by consumers as part of the com- 
pany's plant, has refused to include them in determining the cost 
of reproduction for purposes of purchase by the public. Appleton 
Water Works Co. v. B. B. Comm. of Wis. (1913) 154 Wis. 121, 138, 
143 N. W. 476, 481. It is unfair, however, to tax as permanent im- 
provements property for -which the public would pay nothing when 
buying the company's plant. There is no valid reason why the same 
rule should not apply both to rate-making and taxation, and while the 
court is not bound by the decisions of the commission, the incon- 
sistent situation brought out by the principal case is obviously unfair 
to public service companies. 

Title, Ownership and Possession — Mailing of Letter — When Title 
Passes. — About noon of May 12, 1916, the defendant, in New York, 
endorsed checks payable to itself to the order of the Merchants 
National Bank of Providence, and sent them to the bank by mail. 
The same day receivers were appointed for the defendant. The bank 
collected the checks with knowledge of the appointment of the re- 
ceivers. In an action on these stipulated facts, held, title in the 
checks passed to the bank when mailed by the defendant. Chapman 
v. Mills & Qibb (D. 0. S. D. N. T. 1917) not yet reported. See Notes, 
p. 426. 

Trade Unions — Quasi-Judicial Proceeding — Appeal. — The defendant, 
an unincorporated union, expelled the plaintiff. The latter brought 
a bill in equity to have the proceedings set aside as void. Held, plain- 
tiff was expelled illegally, and therefore need not exhaust his remedies 
for appeal within the union before applying to the courts. Fales v. 
Musicians' Protective Union (E. I. 1917) 99 Atl. 823. 

Decisions by domestic tribunals of a union, suspending or expelling 
a member, are of a quasi-judicial character, and if pursuant to the- 
laws of the union, in good faith, and not in violation of the laws 
of the land, are not subject to review by the courts. Connelly v. 
Masonic Mut. Benefit Ass'n. (1890) 58 Conn. 552, 20 AtL 671; see 
Otto v. Tailors' etc. Union (1888) 75 Oal. 308, 17 Pac. 217. Courts 
have jurisdiction, however, to protect the members from unlawful or 
arbitrary suspension or expulsion, see Froelich v. Musicians' Mut. 
Benefit Ass'n. (1902) 93 Mo. App. 383, and of proceedings to compel- 
reinstatement to membership of one who has been unlawfully sus- 
pended or expelled. Weiss v. Musical Mut. Protective Union (1899) 
189 Pa. St. 446, 42 Atl. 118. In a case of a voluntary unincorporated 
association, as distinguished from an incorporated association, it must 
be affirmatively shown that some property interest is involved. See 
O'Brien Y. Musical Mut. etc. Union (1903) 64 N. J. Eq. 525. Member- 
ship in a labor union is, however, a sufficient property interest. See 
Fuerst v. Musical Mut. Protective Union (1905) 95 N. T. Supp. 155. The 
general rule is that, because of the agreement made upon becoming a 
member, Harris v. Detroit Typographical Union (1906) 144 Mich. 422, 
108 N. W. 362, one who has been subjected to disciplinary measures by 
the union must exhaust the remedies provided by its laws before 
applying to the courts for relief. Burns v. Bricklayers' Union No. 1 
(1891) 27 Abb. N. C. 20, 14 N. T. Supp. 361; see Engel v. Walsh 
(1913) 258 Bl. 98, 101 N. E. 222. Such steps, however, are not required 
in the absence of an adequate remedy of appeal. People ex rel. Deverell 
v. Musical Mut. Protective Union (1889) 118 N. T. 101, 23 N. E. 129; 
Schneider v. Local Union No. 60 (1906) 116 La. 270, 40 So. 700, or 
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when the complainant is prevented by action of the union from taking 
appeal. Oorregan v. Hay (1904) 94 App. Div. 71, 87 N. T. Supp. 956; 
cf. Fritz v. Knaub (1907) 57 Misc. 405, 103 N. T. Supp. 1003. The 
court, therefore, in the present case is wrong in laying down the broad 
principle which it does, for the true doctrine would seem to be that, 
if an adequate remedy of appeal is provided within the union, the 
complainant must exhaust that remedy before applying to the courts. 
Care should be taken to distinguish an action for reinstatement from 
an action on a collateral contract, see Bauer v. Samson Lodge (1885) 
102 Ind. 262 1 N. E. 571, or an action for damages for an illegal expul- 
sion. St. Louis S. W. By. v. Thompson (1908) 102 Tex. 89, 113 S. 
W. 144. 

Trials— Conduct of — Reading op Stenographer's Notes to the Jury. 
On a trial for murder, the jury requested that the court stenographer 
be permitted to read his transcript of the testimony of a certain 
witness. Held, though the jury cannot consider the reading of such 
transcript as evidence, the court may in its discretion grant the 
request to refreshen the jury's memory. Barton v. State (Fla. 1916) 
73 So. 230. 

It is a well-recognized exception to the hearsay rule that written 
statements made under an official duty are admissible in evidence 
without calling the official as a witness. 3 Wigmore, Evidence § 1633. 
But in the absence of statute, the correctness of the transcripts of 
official stenographers must be sworn to or admitted before such notes 
can be evidence per se. Williams v. Sleepy Hollow etc. Co. (1906) 
37 Colo. 62, 82 Pac. 337; 2 Chamberlayne, Evidence §§ 1702 et seq. 
The official stenographer's notes made during the course of the trial 
may be read by counsel in argument. Bolton v. Sherwood (1909) 54 
"Wash. 254, 103 Pac. 28; see State v. Perkins (1909) 143 Iowa 55, 120 
N. W. 62. Under no circumstances, however, may the stenographer 
read his notes in the jury room in the absence of court and counsel, 
Otto v. Young (1904) 43 Misc., 628, 88 N. T. Supp. 188, and in 
criminal cases, the presence of the accused, Jackson v. Commonwealth 
(1870) 60 Va. 656, and his counsel, Bartell v. State (1894) 40 Neb. 
232, 58 N. W. 716, is necessary when the notes are read in open 
court. The principal case is in accord with the weight of authority 
in permitting the trial court to have the stenographer's notes read 
to the jury for the purpose of refreshing their memory. State v. 
Manning (1903) 75 Vt. 185, 54 Atl. 181 ; State v. Perkins, supra; contra, 
Hersey v. Tully (1896) 8 Colo. App. 110, 44 Pac. 854. The practice, 
however, has been deemed unfortunate by some courts on the ground 
that it may easily result in fraud, see Bartell v. State, supra, and that 
the jury may be unduly influenced by that portion of the evidence 
which is read. Hersey v. Tully, supra; see Padgitt v. Moll (1900) 159 
Mo. 143, 60 S. W. 121. These difficulties, while theoretically sound, 
are counterbalanced by the practical advantages of the majority view, 
which averts many mistrials. 

Trials— Motion to Set Aside Verdict — Motion to Direct Verdict. — 
The plaintiff moved to set aside the verdict on the ground that the 
evidence was insufficient to sustain it. The motion was denied, plaintiff 
appealed. Held, the decision should be reversed because the verdict 
was unreasonable. Drew v. Lawrence (S. D. 1916) 159 N. W. 274. 
The trial court in its discretion may grant or deny a motion to 
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set aside a verdict as against the weight of the evidence, and its 
decision will not be disturbed on appeal unless it has abused its dis- 
cretion. Colusa etc. B. B. v. Glenn (1914) 25 Oal. App. 634, 144 Pac. 
993; Brush v. Constable (1915) 166 App. Div. 543, 152 N. T. Supp. 
20; Dougherty v. Andrews (1902) 202 Pa. 633, 52 Atl. 47; Woodbury 
Co. v. Dougherty & Bryant Go. (1913) 161 Iowa 571, 143 N. W. 416. 
Though it has been said by some courts that a verdict should be directed 
for one party wherever the court would be justified in setting aside 
a verdict for the other party, see McQuire v. Blount (1905) 199 IT. S. 
142, 148, 26 Sup. Ot. 1; Squires v. Modem Brotherhood (1913) 68 
Ore. 336, 346, 135 Pac. 774, since the jury is the proper body to 
try the facts, the better rule is that a verdict should be directed only 
where there is no material conflict in the evidence. McDonald v. 
Metropolitan Street By. (1901) 167 N. T. 66, 60 N. E. 282; Dinan 
v. Supreme Council (1904) 210 Pa. 456, 60 All. 10; see Aiken v. Holyohe 
Street By. (1901) 180 Mass. 8, 12, 61 KT. E. 557. The difference in 
the rules applicable to a motion to set aside a verdict and a motion 
to direct a verdict is to be found in the different results of each. The 
effect of setting aside a verdict is to grant a new trial; while a directed 
verdict causes final judgment to issue. See McDonald v. Metropolitan 
Street By., supra; Fore v. Alabama etc. By. (1905) 87 Miss. 211, 39 
So. 493. On appeal from a decision on a motion to direct a verdict 
the question is, as it was in the trial court, one of law, whether there 
is any evidence to go to the jury. Allen v. U. S. Fidelity Co. (1915) 
269 HI. 234, 109 N". E. 1035. If the trial court feels that the verdict 
is against the weight of the evidence so that it is clearly unreasonable, 
it should on motion set it aside; and a refusal to do so will be reversed 
as an abuse of discretion. R>a v. Chicago etc. B. B. (1913) 172 Mo. 
App. 141, 157 S. W. 675. In the principal case, since there was no 
evidence to sustain the verdict, it was clearly unreasonable, and the 
trial court's denial of plaintiff's motion to set it aside was such an 
abuse of discretion as to justify the appellate court in reversing. 

Wills — Incorporation by Beference. — By a codicil to his will testator 
directed that all sums of money appearing in his books of account 
to have been advanced by him to. his son be brought into hotchpot. 
There were no entries at the date of the will, but there were entries 
between the date of the will and the codicil, and other entries there- 
after. Held, only the entries made before the date of the codicil are 
incorporated in the will. In re Deprez [1917] 1 Oh. 24. 

Before a document can be incorporated in a will by reference three 
things must appear : (1) the will must refer to the document as then 
existing in such a way as reasonably to identify it and to show an 
intention to incorporate it; (2) it must be proved that the document 
was actually in existence when the will was made; (3) it must be proved 
to be the document referred to in the will. Keeler v. Merchants Trust 
Co. (1912) 253 HI. 528, 97 N. E. 1061; Gardner, Wills (2nd ed.) 37 
et seq. Where the words used refer equally well to a future or to an 
existing document or to documents that are both existing and future, 
there can be no incorporation by reference for parol evidence will not 
be admitted to prove that the document was then existing. Magnus 
v. Magnus (1912) 80 N. J. Eq. 346, 84 Atl. 705; University College 
of North Wales v. Taylor [1908] P. 140; but see Gardner, Wills (2nd 
ed.) 39, footnote 66. A document which satisfies the requirements noted 
above becomes a part of the will without probate, Estate of Willey 



452 COLUMBIA LAW REV WW. 

(1900) 128 Cal. 1, 60 Pac. 471; In re Goods of Balme [1897] P. 261, 
though probate is usual and proper. Newton v. Seamen's Friend 
Society (1881) 130 Mass. 91. If a properly executed codicil refers 
clearly to a previous will -which is for some reason invalid, the will 
is given effect through the doctrine of incorporation by reference. 
In re Will of Murfield (1888) 74 Iowa 479, 38 N. W. 170; In re Plumel's 
Estate (1907) 151 Cal. 77/90 Pac. 192. So too an instrument referred 
to in a will as being then in existence but which actually comes into 
existence subsequent to the making of the will, will be incorporated 
by reference if a codicil is later made, on the ground that the codicil 
reexecutes the will. In re Goods of Lady Truro (1866) 1 P. & D. *201 ; 
Durham v. Norhten [1895] P. 66; see In re Goods of Smart [1902] P. 
238. The principal case, interpreting the words of the will to refer to 
both existing and future documents, in permitting incorporation of 
the entries in existence when the codicil was made, reaches a result 
which is liberal, but is opposed to the great weight of authority. 



